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SPECIAL AND GENERAL BENEFITS IN EX- 
ERCISE OF RIGHT OF EMINENT DO- 
MAIN SET-OFF AGAINST DAMAGE. 





It is difficult from reading the ma- 
jerity view of five to four in Brand vy. 
Union Elevated Railroad, 35 Sup. Ct., 846, 
to determine whether the minority view 
is decided against on principle, or only 
becatise it was not thought there was 
evidence to raise the question involved. 

In the case considered the majority 
opinion quotes from the ruling by Illinois 
Supreme Court to the effect that in that 
state the way of arriving at the damage 
to owners for interference with the pri- 
vate enjoyment or use of property, under 
Illinois Constitution, was to estimate 
what the affected property would sell for 
before and after the interference. In this 
case the interference was by obstructing 
air and light, by noise and vibration and 
by obstructing access. 

The owners contended that to allow 
anything else in the way of deduction 
than the special benefits accruing from 
an improvement by the taker under emi- 
nent domain would be a taking without 
due process of law and general benefits 
were to accrue to them just as they accrue 
to other neighborhood property, whose 
enjoyment or use was not interfered with. 

It seems certain that Illinois Supreme 
Court considered, that the case as pre- 
sented gave to the owners the right to 
have their contention passed upon. 

>y the majority view of the federal 
Supreme Court the variance in ruling on 
this question is not discussed at all, but 
the Illinois ruling is affirmed, because 
under procedure in Illinois for ascertain- 
ing the damage—the jury viewing the 
property—and there being no evidence of 
enhancement, generally, the trial court 





was right in refusing to give positive di- 
rection to exclude from consideration 
something impossible of ascertainment. 

The dissenting opinion by Justice Day, 
concurred in by Justices McKenna, 
Lamar and Pitney, takes the view that 
there was testimony tending to show real 
and substantial damage by the erection 
of defendants’ elevated railroad, in a pe- 
culiar and particular manner, which re- 
quired just compensation to be paid. In 
this situation the jury were instructed 
plaintiff could not recover, because there 
was nothing to show the property would 
not sell for as much after as before the 
construction of the railroad. 

This opinion then cites numerous cases 
to the effect, that the evidence tending to 
damage not paid for meant a 
deprivation of due process of law within 
the Fourteenth and com- 
pensation in the constitutional sense ex- 
cludes taking into account supposed bene- 
fits owners may receive in common with 
the general public out of the use to which 
property has been appropriated. It was 
said also that the application of this 
principle could not be denied because of 
the rules of procedure of a local jurisdic- 
tion. 

One is impressed in reading the ma- 
jority and minority opinions of the Fed- 
eral Supreme Court, that both agree on 
the principles stated in the latter opin- 
ion, and that the Illinois Supreme Court 
also deemed the question to have been 
fairly raised. The latter court took a 
view, upon which it denied recovery, 
seemingly forbidden by the Fourteenth 
Amendment, and yet for purely technical 
reasons its ruling was upheld. This may 
be in accordance with justice, but it is 
difficult to see that it is. 

The issue was one of great importance, 
and by pronouncing thereon a question of 
various rulings in different states would 
have been conclusively settled. The 
owner’s case proceeded upon the conten- 
tion that settled ruling in Illinois was 
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unconstitutional and he introduced some 
evidence that he suffered special damage. 
If he did, how did the question of general 
enhancement in value come into the case 
at all? Whether this was great or small, or 
none at all, it naturally would have noth- 
ing to do with the amount of owner’s 
recovery. Therefore the record would 
not be defective in not showing anything 
But be this as it may, if it 
appears that a case was tried on a wrong 
theory altogether, why should not our 
Supreme Court have directed the state 
court in accordance with constitutional 


as to this. 


theory and given to plaintiff his day in 
court? 








NOTES OF IMPORTANT DECISIONS. 





CONSTITUTIONAL LAW—ALLOWING AT- 
TORNEY FEES TO PLAINTIFFS AGAINST 
RAILROAD AND DISALLOWING THEM TO 
RAILROAD AS PLAINTIFF.—In Atchison T. & 
S. F. R. Co. v. Vosburg, 35 Sup. Ct. 675, it was 
held that a statute, which provides for plain- 
tiffs suing a carrier for failure to furnish cars, 
may recover with his damages reasonable attor- 
ney fees, but makes no provision for the carrier. 
suing a shipper for damages for detention of 
ears placed at his disposal, recovering attor- 
ney fees, was a denial of equal protection of the 
laws. 

The court conceded that such a statute was 
an exercise of police power, but it considered 
that a police regulation did not do away with 
the guaranty of equal protection of the laws, 
where no reasonable classification made a dif- 
ference. 

The statute is then considered and the duty 
to furnish cars when demanded is spoken of 
and the correlative duty to promptly use cars 
placed at the disposal of the shippers on de- 
mand. 

It was said: “No reason is suggested and 
none occurs to us, why the railroad company, 
when plaintiff in such an action, will not re- 
quire the services of an attorney as well as the 
shipper when he is plaintiff. There is nothing 
in the nature of the cause of action that ren- 
ders the burden of preparation more onerous, 
as a rule, to the shipper when he is plaintiff 
than to the company when it is plaintiff.” 

This case distinguishes M., K. & T. R. Co. v. 
Cade, 233 U. S. 642, 34 Sup. Ct. 678, where the 





statute provided for attorney fees to plaintiffs 
suing upon claims not paid within a certain 
time, but made no provision in behalf of suc- 
cessful defendants, because there is a differ- 
ence between a plaintiff and defendant in liti- 
gation, the former having the burden of seeking 
the proper jurisdiction, of bringing parties be- 
fore it, and of proof on the main issue. 

It seems to us this case is rightly distin- 
guished as not covering the question before the 
court, and the rule therein declared for went 
about as far as it should have been allowed to 
go. 





JUDGMENT—FULL FAITH AND CREDIT 
REFUSED IN SISTER STATE.—In Wells 
Fargo & Co. Express v. Ford, 35 Sup. Ct. 864, it 
was held, that a defense based on recovery from 
a carrier, by replevin, in a sister state was not 
made out by merely exhibiting the judgment, 
where the obligation rested on the carrier 
promptly to notify consignor of the pendency of 
the suit in replevin. 

It was said this judgment “established only 
one of the two elements which the carrier had 
to prove in order to make out its defense” 
when- sued by the consignor for the property. 
* * * “The carrier not only had to show that 
the package had been taken from it by a valid 
judicial process, but it also had to show that 
Ford had been given prompt notice of the pen- 
dency of the suit in which that process issued.” 

This carries into a judgment valid in itself 
a qualification in the way of an excuse to its 
being used against another, notwithstanding 
that it settles the question of the right of prop- 
erty, at least sub modo. It does more than this. 
It holds the defendant in that judgment liable 
for negligence, whether that negligence really 
may have injured the consignor or not. Ought 
not there have been put on plaintiff in the 
second suit the burden of showing that, had 
he have been given opportunity to defend 
against the first suit, he would and could have 
shown that it successfully could have been re- 
sisted? 

It was stated in the opinion that the com- 
pany prosecuted the writ of error to have 
settled, the, to it important question as to 
whether the express company can be held liable 
to consignors who sue in one state to recover 
property which has been taken from the car- 
rier by the judicial processes of another state.” 

The court says: “As the land-carrier is not 
bound to make a defense, it is all the more 
bound to give the consignor notice of the suit 
so that he may appear and make his own de- 
fense.” This seems to give point to our ob- 
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servation above, that he should show he could 
and would have made a successful defense; 
otherwise he might conveniently go where no- 
tice would not probably reach him, and by col- 
lusion with a consignee obtain a double recov- 
ery. Does not the rule place on the “land- 
carrier” a very strict liability? It admits parol 
evidence to qualify the operation of a judgment, 
and then cuts off its introduction, so as to work 
a possible injustice. 





COMITY—APPLYING STATUTE ABOLISH- 
ING DEFENSE OF ASSUMPTION OF RISK 
AND CONTRIBUTORY NEGLIGENCE IN AN- 
OTHER STATE.—Ninth Circuit Court of Ap- 
peals, in a removed case from a Nevada State 
Court, holds that the law of the state, where a 
tort happened, must be applied as to defenses 
allowed, the same as in the state where the 
cause of action arose. Keane Wonder Min. Co. 
v. Cunningham 222 Fed. 821. 

The court said: “As to the defenses which 
may be interposed to actions of this class, the 
Legislature of Nevada has not as yet seen fit 
to take the advanced position, which has been 
reached by the Legislature of California. But 
the courts of Nevada are open to.those whose 
right of recovery depends upon the law of the 
state, where tthe injuries were received. To 
permit in the court of the forum defenses 
which were not pleadable in the state where 
the cause of action arose would be to deprive 
the plaintiff of a portion, if not the whole, of 
his right of action, granted by the laws of that 
state. In what respect would it contravene 
the public policy of Nevada to accord the 
plaintiff the rights which are given him by the 
state of California? It certainly cannot be said 
that it would be against ‘good morals,’ or 
‘natural justice,’ or that it would be ‘preju- 
dicial to the general interests’ of the citizens 
of Nevada. There is no statute of Nevada 
which prohibits the enforcement of this cause 
of action in accordance with the laws of the 
state in which it arose.” The court then goes 
on to speak of a restricted rule in some states, 
but says this is not according to what is ob- 
served in federal courts. 

This case was in reference to the abolition 
of the defenses of assumption of risk and of 
contributory negligence, and to our mind, there 
is little, if any question, of comity involved. 
There has grown up in courts the doctrine of 
comity and it has been refused extension in 
cases, where it was claimed that to allow en- 
forcement of defense to actions would invade 
the public policy of the forum. But, as we 
understand the ruling by U. S. Supreme Court, 
if the faith and credit clause of the constitu- 





tion comes into play, comity gives way. The 
forum in that case urged comity, as a reason 
for refusing to enforce a right of action 
under a foreign statute, which was alleged to 
be against the principles of jurisprudence, ap- 
plied at the forum. The U. S. Supreme Court 
held-that the recognition of the right of action 
was the giving of a foreign statute its due ef- 
fect abroad. 

Courts of states are open to all comers 
without regard to residence, and it is only in 
our federal system, that jurisdiction depends 
upon the characteristics of litigants. State 
courts are of general jurisdiction, and federal 
courts are mere substitutes for them. It seems 
hard, if not impossible, to distinguish many a 
right under the faith and credit clause, by 
appealing for denial under a right of comity. 
The effect of the faith and credit clause greatly 
has been overlooked in discussions on comity. 








JOHN MARSHALL AND THE RE- 
CALL. 


The present generation inaugurates a 
new epoch in the world’s history. The 
wonderful advance of science alone indi- 
cates that our social and political condi- 
tions must be readjusted. In fact, such a 
readjustment is already manifest in the re- 
cent increase of acts of interference by the 
government in matters of individual con- 
duct and liberty. Many of such acts repre- 
sent a departure from our preconceived 
ideas of the furictions of government. To 
mention only a few of these measures: 
State commissions of various kinds, the 
fixation of prices, rates and wages, of 
hours and conditions of employment, com- 
pulsory arbitration and insurance, pure 
food laws, safety appliances acts and work- 
ing men’s compensation acts. The federal 
constitution, which is so difficult to amend 
under ordinary conditions, is being changed. 
The National Government is assuming ever ° 
increasing power. The people are impa- 
tient of judicial restraint. That these are 
manifestations of a revolution is recogniz- 
ed by many people. Governor Gates of 
Vermont recently told the State Legisla- 
ture, “So rapid has been the change in 
business, social and political ideas, that 
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some of the basic principles are in danger 
of being swept aside to satisfy the popular 
will.” Daniel Guggenheim, testifying be- 
fore the United States Industrial Relations 
Committee, said: “If it were not for the 
philanthropic work that is being done, 
there would be a social revolution.” The 
President of Columbia University calls the 
Recall of Judges the “most monstrous per- 
version of Republican institutions that has 
ever been proposed.” Senator Root says 
the recall of judicial decisions strikes at 
the very foundations of our system of 
government. 


To examine only one of the revolution- 
ary measures, whence comes the demand 
for the recall of judges? Not from ex- 
amples of judicial corruption or incompe- 
tence; they have been of rarer occurrence 
than ever before. Judging by the argu- 
ments of the advocates of the Recall and 
considering the occasions of its greatest 
popularity, the demand for its adoption is 
due to a desire to legalize those laws which 
our courts have held unconstitutional. If 
then, the Recall effects its purpose, it will 
impair, if not nullify, this power of the 
courts to determine the constitutionality 
of legislative acts. Such a result is ex- 
pressly welcomed by many, it is in fact the 
raison d'etre of the Recall. If this be true, 
this power of the courts to determine the 
constitutionality of legislation should be 
fully appreciated before it is surrendered. 

Such an appreciation demands an exam- 
ination of the life and services of the man 
who established this power of the courts in 
our political system. That man is John 
Marshall. The centennial of his appoint- 
ment as Chief Justice of the United States 
was celebrated only a few years ago. On 
that occasion, our greatest living states- 
men commented upon his career in public 
meetings held in nearly every state of the 
Union. These addresses have been collect- 
ed and published in three volumes. The 
details of his life may, therefore, be as- 
sumed to be well known. Twenty-three 
years younger than Washington, he served 


- 





with him throughout the Revolution. Soon 
afterwards, he became the recognized lead- 
er of the bar of Virginia. His leadership 
in the Virginia Convention called to con- 
sider the ratification of the Constitution, 
undoubtedly was responsible for the favor- 
able action of that state. Marshall gained 
further experience in public life, as nine 
times a member of the Virginia Legisla- 
ture, one of the three special envoys to 
France, a member of Congress and as Sec- 
retary of State. In 1801, at the age of forty- 
five, he was appointed Chief Justice of the 
United States; an appointment, which 
Adams later called the proudest act of his 
life. 
For over thirty-four years, Marshall held 
this office. During the whole of this long 
term, he entirely dominated the court. This, 
too, although the majority of his associates 
had been appointed by presidents more or 
less hostile to him. Jefferson once wrote 
to Madison concerning a vacancy to be 
filled, “It will be difficult to find a char- 
acter of firmness enough to preserve his 
independence on the same bench with Mar- 
shall.” The relation between Marshall and 
Story is typical. Story went to the Su- 
preme Court an admirer of the principles 
of Jefferson. He soon became an enthusi- 
astic disciple of Marshall’s, concurring in 
nearly all of his opinions and loving him 
with a devoted affection. When, after twen- 
ty-four years, the intimate relationship be- 
tween them was broken by death, Story re- 
viewed Marshall’s career in an unsurpassed 
eulogy, concluding, “I confess myself un- 
able to find language sufficiently expressive 
of my admiration and reverence of his tran- 
scendent genius.” 

Marshall may be truly called the Father 
of the Supreme Court; for it was his ser- 
vices which rescued it from an uninfluential 
position. Jay, the first Chief Justice, had 
become so convinced of the difficulty of se- 
curing proper prestige for the court, that 
he resigned to become governor of New 
York and later refused a reappointment. 
There had been no cases of great import- 
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ance before the court. The Constitution 
had not been vitalized by any great deci- 
sions. Perhaps the most important case’ 
lad been promptly overruled by the Elev- 
enth Amendment. But as soon as Mar- 
shall took the helm, the court found itself. 
He became the “second maker of the Con- 
stitution” and gave to that instrument a 
form and application that remains unshaken 
to this day and which can scarcely perish 
but with the Constitution itself. 


It would require a large volume merely 
to outline how Marshall’s decisions have be- 
come the very warp and woof of our pres- 
ent political fabric ; how they laid the foun- 
dations for the growth of a strong national 
government free from state molestation, but 
subject to the will of the people expressed 
in their Constitution; and how they main- 
tained the supremacy of that Constitution 
over every department of government. 
Under principles laid down by him, the 
courts were charged with the duty to con- 
sider void any act of the legislature in con- 
flict with the Constitution. This principle 
was uttered by Marshall in the case of 
Marbury v. Madison. This, then, is the 
case which established the doctrine that 
the Recall seeks to nullify. A mote de- 
tailed examination of it is fitting. 


The facts of the case are these: Near 
the end of his administration, Adams had 
appointed Marbury a justice of the peace 
for the District of Columbia. Jefferson as- 
sumed office before the commission to this 
office was delivered and he ordered that it be 
withheld. Marbury applied to the Supreme 
Court for a writ of mandamus to compel 
its delivery. The main question before the 
court was its authority to issue the writ. 
Presumably, such authority existed ; for the 
Judiciary Act of Congress expressly con- 
ferred it. But Marshall saw a deeper ques- 
tion involved; to-wit: whether this Judi- 
ciary Act was not contrary to that clause of 
the Constitution giving the Supreme Court 
original jurisdiction only in certain enum- 


(1) Chisholm v. Georgia. 





erated cases.?. In other words, this instance 
of the writ being an act of original juris- 
diction, the question was, whether the court 
should follow the Constitution or an Act 
of Congress repugnant thereto. 

To quote from Marshall’s opinion: 


“The question whether an act repugnant 
to the Constitution can become the law of 
the land is a question deeply interesting to 
the United States. * * * 


“That the people have an original right 
to establish for their future government 
such principles as in their opinion shall con- 
duce to their own happiness is the. basis 
on which the whole American fabric has 
been erected. The exercise of this original 
right is a very great exertion, nor can it, 
nor ought it to be frequently repeated. The 
principles, therefore, so established are 
deemed fundamental. And as the authority 
from which they proceed is supreme and 
can seldom act, they are designed to be 
permanent. * * * ) 

“The powers of the legislature are de- 
fined and limited ; and that those limits may 
not be mistaken or forgotten, the Consti- 
tution is written. To what purpose are 
powers limited and to what purpose is that 
limitation committed to writing, if these 
limits may at any time be passed by those 
intended to be restrained? The distinction 
between a government with limited and un- 
limited powers is abolished, if those limits 
do not confine the person on whom they 
are imposed and if the acts prohibited and 
acts allowed are of equal obligation. * * * 

“Tf an act of the legislature repugnant to 
the Constitution is void, does it, notwith- 
standing its invalidity, bind the courts and 
oblige them to give it effect? Or, in other 
words, though it is not law, does it consti- 
tute a rule as operative as if it was a 
law? * * * | 

“Tt is emphatically the province and duty 
of the judicial department to say what the 
law is. Those who apply the rule to par- 
ticular cases must of necessity expound and 
interpret the rule. If two laws conflict with 
each other, the courts must decide on the 
operation of each. 

“So, if a*law be in opposition to the Con- 
stitution ; if both the law and the Constitu- 
tion apply to a particular case, so that the 
courts must either decide that case con- 
formably to the law, disregarding the Con- 


(2) Art. 3; Sect. 2. 
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stitution, or conformably to the Constitu- 
tion, disregarding the law; the court must 
determine which of these conflicting rules 
governs the case. This is of the very es- 
sence of judicial duty. 


“Tf, then, the courts are to regard the 
Constitution, and the Constitution is su- 
perior to an ordinary act of the legislature, 
the Constitution and not such ordinary act, 
must govern the case to which both apply. 

“Those then, who controvert the princi- 
ple that the Constitution is to be considered 
in court as a paramount law are reduced to 
the necessity of maintaining that the courts 
must close their eyes on the Constitution 
and see only the law. 


“This doctrine would subvert the very 
foundation of all written constitutions. It 
would ‘declare that an act which according 
to the principles and theory of our govern- 
ment, is entirely void, is yet, in practice, 
completely obligatory. It would declare that, 
if the legislature shall do what is express- 
ly forbidden, such act, notwithstanding the 
express prohibition, is in reality effectual. 
It would be giving to the legislature a prac- 
tical and real omnipotence with the same 
breath which professes to restrict their 
powers within narrow limits. It is pre- 
scribing limits and declaring that those lim- 
its may be passed at pleasure. 

“That it would reduce to nothing what 
we have deemed the greatest improvement 
on political institutions, a written constitu- 
tion, would of itself be sufficient in Ameri- 
ca, where written constitutions have been 
viewed with so much reverence, for re- 
jecting the construction. But the peculiar 
expressions of the Constitution of the 
United States furnish additional arguments 
in favor of its rejection.” 


The limitations on the exercise of this 
principle established in Marbury v. Madi- 
son are especially important in view of the 
present criticism. To quote again from Mar- 
shall : 


“The question whether a law be void for 
its repugnancy to the Constitution, is, at all 
times, a question of much delicacy, which 
ought seldom, if ever, to be declared in the 
affirmative in a doubtful case. The court. 
when impelled by duty to render such a 
judgment, would be unworthy of its station 
could it be unmindful of the solemn obli- 
gations which that station imposes. But it 
is not on slight implication and vague con- 





jecture that the legislature is to be presumed 
to have transcended its powers and its acts 
to be considered as void. The opposition 
between the Constitution and the law should 
be such that the judge feels a clear and 
strong conviction of their incompatibility 
with each other.”* And in the Dartmouth 
College case, Marshall said: 


“On more than one occasion, this court 
has expressed the cautious circumspection 
with which it approaches the consideration 
of such questions ; and has declared that in 
no doubtful case would it pronounce a legis- 
lative act to be contrary to the Constitu- 
tion.” 


This principle thus established that the 
courts are to determine the constitution- 
ality of legislation has called forth almost 
unanimous praise from our greatest states- 
men. Judge Rose calls the decision of Mar- 
bury v. Madison the most important event 
in our history. Judge Dillon speaks of it 
as the great jewel of our liberties and the 
final breakwater against the haste and pas- 
sions of the people. Judge Edward J. 
Phelps says that the means and manner by 
which the experiment of republican gov- 
ernment succeeded in this country turned 
upon one cardinal point. “And that is,” 
he says, “that the construction of the Con- 
stitution of the United States for all pur- 
poses for which it requires construction, 
belongs everywhere and always to the juris- 
prudence of the country. * * * The lawyer 
or the student who shall set himself down 
to follow the labors of the Supreme Court 
from beginning to end, to learn on what 
foundation they rested, and what was the 
guide through the maze that proved as un- 
erring as the mariner’s compass in the 
storm, will find it in the salutary principle, 
set forth with the utmost clearness and un- 
answerable force in the early case of Mar- 
bury v. Madison. * * * It is upon this 
principle that our government rests. * * * 
While that stands and is maintained in its 
purity, this Constitution will stand. The 
ship will ride so long as the anchor holds, 
though storm after storm may sweep across 


(3) Fletcher v. Peck. 
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the face of the sea. While that remains the 
system will remain.” 


The mature and earnest thought of these 
men raises a presumption, at least, that this 
power of the courts should be retained. A 
more particular consideration will strength- 
en this presumption. 


This principle that the courts are to de- 
termine the constitutionality of legislation is 
unique. It exists in no other country at 
least in its full force. It was crystallized by 
our Revolution. That was a fight for this 
idea of the supremacy of constitutional 
rights against the violations of them by 
Parliament. The American colonists 
claimed to possess the rights of English- 
men, the rights of Magna Charta, free 
from Parliamentary control. Burke so re- 
garded the issue; for he said that the atti- 
tude of the government was destructive of 
the rights of all Englishmen. “What, 
Gracious Sovereign,” he said in his Address 
to the King, “is the Empire of America to 
us or the Empire of the World, if we lose 
our own liberties?” Samuel Adams so re- 
garded it. In the Circular Letter, he said, 
“The Constitution ascertains and limits 
both sovereignty and allegiance.” Other 
countries have had written constitutions, 
other countries have recognized the suprem- 
acy of the constitution, but no other coun- 
try has given its courts the power which 
they exercise in this country under the de- 
cision of Marbury v. Madison. 


It is a suggestive coincidence that the 
Constitution of the United “States has 
proved the longest-lived and the most stable 
of all. History is strewn with the wrecks 
of written constitutions. France has had 
eleven since her Revolution. She has placed 
them under the protection of “all the vir- 
tues” instead of an independent judiciary. 
As Marshall once said, “Principles are de- 
plorably weak, when assailed by passions,” 
and the omission of judicial control of the 
French Constitution may account in a large 
measure for the absolutism of Napoleon 
and the insurrection of the Commune. 





This power of the courts to determine the 
constitutionality of legislation has a peculiar 
value in a federal form of government. It 
provides an efficient means of preserving 
the constitutional powers of both the na- 
tional government and the states. Prof. 
Dicey discusses this point in his book, “Law 
of the Constitution,” and shows that with- 
out this power, the states would have no 
legal guaranty for the amount of indepen- 
dence reserved to them under the Consti- 
tution; and, on the other hand, without it, 
the authority of the national government 
would be entirely illusory. Daniel Webster 
emphasized this same point, when he said, 
“No conviction is deeper in my mind than 
the maintenance of the judicial power is es- 
sential and indispensable to the very being 
of this government. The Constitution 
without it would be no constitution; the 
government, no government. Its position 
is upon the outer wall. From the very na- 
ture of things and the frame of the Consti- 
tution, it forms the point at which our dif- 
ferent systems of government meet in col- 
lision, when collision unhappily exists. By 
the absolute necessity of the case, the mem- 
bers of the Supreme Court become judges 
of the extent of constitutional powers. They 
are, if I may so call them, the great arbi- 
trators between contending sovereignties.” 


Besides being the arbitrator between the 
national government and the states, the ju- 
diciary is the guardian of the powers of each 
of the three departments of our govern- 
ment. Without some such superior con- 
trolling authority, the strongest department 
of the government would soon assume unto 
itself the powers of the other departments, 
and our system of checks and balances 
would come to naught. The warnings of 
Madison in the Federalist (No. 48) as to 
the strength of the legislature, and of Ham- 
ilton as to the necessity of judicial con- 
trol (No. 78) are sustained by experience. 
For example, consider the early history of 
Vermont. The Supreme Court of Vermont 
did not adopt this doctrine that it was their 
duty to declare unconstitutional laws void 
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until 1814 in the case of Dupy v. Wick- 
wire.* Before then, the legislature had fre- 
quently usurped the powers of other de- 
partments. As the court reporter, Chip- 
man says, “they (the legislature) passed 
acts vacating and annulling judgments. 
They constituted themselves a court of 
chancery. They appointed a board of com- 
missioners with full powers to decide in a 
summary manner all disputes relative to the 
title of lands . They also frequently granted 
new trials. * * * The powers thus exer- 
cised naturally confirmed the idea that the 
power of the legislature was unlimited and 
supreme. No idea was entertained that the 
judiciary had any power to inquire into the 
constitutionality of acts of the legislature 
or pronounce them void for any cause or 
even question their validity.” This was be- 
fore it was ascertained, continues Chipman, 
“that in a republican government to secure 
the people in their full enjoyment of their 
civil rights, it is indispensable that the 
power of the legislature be limited, and that 
practically they cannot be limited but by 
an independent judiciary, without which 
declarations of rights and limitations of 
power become a dead letter.” 

Perhaps the greatest merit of this prin- 
ciple of a superior inviolable law maintain- 
able by the courts is the fact that it has 
proved to be the main bulwark of individ- 
ual liberty. This is the kernel of the whole 
subject and as such bears the brunt of the 
attack on it by the Recall. Are we to main- 
tain our theory of natural rights of the in- 
dividual, of the rights of Magna Charta, of 
constitutional rights regarding the sacred- 
ness of contracts, life, liberty and prop- 
erty; or do modern social and economic 
conditions make it necessary to surrender 
these rights to the control of the majority? 
Such a revolutionary change in our theory 
of government is not to be lightly adopted. 
Before that course be taken, the history of 
these constitutional limitations should be 
considered. As Senator Root says, “Every- 
one stops the way in which the overwhelm- 


(4) 1D. Chip. 237. 





ing power of governments has oppressed the 
weak individual citizen and may do so 
again, if the way be opened.” It is of no 
advantage that our form of government is 
a democracy rather than a monarchy. Per- 
haps that makes the danger of this plan to 
make the will of the majority superior to 
the rights of the individual, seem imaginary. 
As Marshall said of the Colonial Council of 
1643, “A great portion of mankind close 
their eyes on encroachments committed by 
that party to which they are themselves at- 
tached.” Aristotle has shown how a de- 
mocracy may become a tyranny, and history 
has given us many examples. Recent legis- 
lation in this country also shows, “that no- 
body is so willing to interfere with the 


rights or liberties of the people as the people’ 


themselves,” and that “a body or faction of 
the people is far more ready and reckless to 
impose its will upon others than have been 
the most masterful English monarchs.’” 
The necessity of some control on the ma- 
jority was stated by Hamilton. “A de- 
pendence on the people is, no doubt, the pri- 
mary control on the government, but experi- 
ence has taught mankind the necessity of 
auxiliary precautions. * * * It is of great 
importance in a republic not only to guard 
society against the oppression of its rulers, 
but to guard one part of the society against 
the injustice of the other part. * * * Ina 
society, under the forms of which the 
stronger faction can readily unite and op- 
press the weaker, anarchy may as truly be 
said to reign as in a state of nature where 
the weaker individual is not secured against 
the violence of the stronger.” Burke, in 
his essay on the French Revolution, says, 
“The restraints on men as well as their lib- 
erties are to be reckoned among their 
rights.” 


Having thus outlined a few of the mer- 
its of this power of the courts to declare un- 
constitutional laws void, it is important to 
consider how present conditions affect it. 
These conditions naturally group themselves 


(5) Prof. Stimson, Popular Law Making. 
(6) Federalist, No. 50. 
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under each clause of the Constitution which 
they affect. The constitutional division of 
sovereignty between the national govern- 
ment and the states is vitally affected by 
modern social and economic conditions. 
One of the main tendencies of modern po- 
litical theory is toward a stronger central 
authority. Such tendency is noticeable in 
the other modern examples of federal gov- 
ernments, especially Canada, Germany and 
Australia. It is seen in this country in the 
ever-increasing demand for the action of 
Congress in matters of monopolies, com- 
merce, prohibition, women suffrage, pure 
foods, etc. Is it necessary or desirable to 


lessen the restraint on this tendency exer- - 


cised by our Constitution and the present 
methods of its interpretation? 


Another provision of the Constitution af- 
fected by modern conditions is that which 
provides for the division of governmental 
powers among three departments. The at- 
tack on this provision is especially marked 
in the delegation by the legislature to vari- 
ous commissions of powers to fix rates, 
make health regulations and examine land 
titles... The same tendency is noticeable in 
the matters of indeterminate sentences, the 
commission plan of government for states, 
the Initiative and Referendum, etc. 


The provision of the Constitution which 
is the most responsible for laws being held 
unconstitutional is, “no person shall be de- 
prived of life, liberty, or property without 
due process of law.” Many popular meas- 
ures, such as those relating to workingmen’s 
compensation, the regulation of hours 
and conditions of employment, the fixation 
of rates, prices and wages have been held 
unconstitutional because they violated this 
clause of the Constitution. It may be ad- 
mitted that the fundamentals of many of 
these laws are demanded by present social 
and economic conditions. If the power of 
the courts to declare laws void bars the 
way to the placing of these measures on the 
statute books, a serious indictment is pre- 


(7) Torrens System. 





sented against’ such power and perhaps a 
strong argument made for the Recall, al- 
though that does not necessarily follow. 
But is it necessary to overrule this ancient 
provision of the Constitution in order to 
obtain indispensable social reform? Cer- 
tainly, there are less radical remedies of 
which we have not yet made earnest trial." 


It is impossible within the scope of this 
paper to give proper consideration to a 
remedy that will meet this demand for the 
Recall. Such a remedy must take into con- 
sideration all the conditions which have 
caused the demand and especially those con- 
ditions which have brought about the re- 
cent increase in decisions of the courts hold- 
ing laws unconstitutional. These causes 
are, in brief, of three kinds, relating re- 
spectively to the courts, the legislature and 
the people. First, the courts may properly 
be criticised for departing from the true 
principle of the rule laid down by Marshall. 
The simple fact that so many of their de- 
cisions declaring laws void have heen pv a 
divided court, goes a long way to indicate 
that there was a reasonable doubt in those 
cases of the unconstitutionality of the law — 
in question, and hence, if the true theory 
had been applied, the law would have been 
sustained. A due appreciation by the courts 
of their duty in this particular will, in a 
great measure, meet the whole trouble Ly 
allowing the legislature greater latitude. In 
this event, the legislature would necessarilv 
assume more responsibility for their acts 
and give them more consideration, not only 
as to their expediency, but also as to their 
constitutionality. The members of the legis- 
lature would be more mindful of their oaths 
to support the Constitution and would not 
hasten to enact questionable laws, trusting 
the courts te correct their mistakes. Furth- 
er, the tendericy to meet every passing want 
by a new law, to regard legislation as the 
panacea for all the evils that afflict society 
should be inhibited. Finally, the people 
cannot escape censure for existing condi- 


(8) See “Social Reform and the Constitu- 
tion,” by Pres. Goodnow. 
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tions. The Recall is an attempt on their 
part to do so by throwing the blame upon 
the courts. If the people find that the courts 
will not protect them from the consequences 
of bad laws, unless such laws are clearly un- 
constitutional, they will be more solicitous 
of the character of legislation and give more 
thought to the qualifications of their repre- 
sentatives. Let the people also show more 
confidence in their legislatures by seldom 
resorting to the Initiative and the Referen- 
dum and by removing from their state con- 
stitutions the great mass of detailed limita- 
tions on legislative authority. If, then, a 
judicial interpretation of the Constitution 
still bars the way to social reform, we may 
well conclude that the provisions of the 
Constitution itself are at fault. If such be 
the case, it will be safer for our democracy 
to proceed in the traditional method by 
amendment, than to adopt the Recall and 
nullify the principle which the statesman- 
ship of Marshall gave us in the case of Mar- 
bury v. Madison. 

Harrison J. Conan. 
Montpelier, Vermont. 








BILLS AND NOTES—LIABILITY. 


MYERS v. CHESLEY. 





Springfield Court of Appeals. 
June 4, 1915. 


Missouri. 





177 S. W. 326. 





A note executed on behalf of a corporation 
whose name was stamped in the place for signa- 
ture and signed below by defendant only in his 
official capacity as its agent, imposed no per- 
sonal liability on him. 





STURGIS, J. This is a suit on the following 

promissory note: F 
“Pierce City, Mo., Dec. 1, 1912. $1,500.00. 

“Six months after date, without grace, I, we, 
or either of us, as principals, promise to pay 
to the order of M. Myers at the office of the 
Pierce City National Bank, Pierce City, Mo., fif- 
teen hundred 00/100 dollars, for value received, 
with interest at the rate of 8 per cent per an- 
num after maturity until paid, and if interest 





be not paid annually, to become as principal 
and bear the same rate of interest. 
“Bluebell Mining Company, 
“Frank Chesley, Pres. 
“Vera E. Whitten, Sec’y.” 

It will be noted that the defendant is sued 
individually, though signing the note immediate- 
ly under the name of the corporation and add- 
ing the word “Pres.” to his signature. The 
defense is that this defendant did not sign the 
note as maker individually, or so as to make 
the note his personal contract, but only in his 
official capacity as president of the corporation, 
and showing by whom the note was executed on 
behalf .of the corporation. The court, over 
plaintiff’s objection, admitted evidence to sus- 
tain this defense and found the issues for the 
defendant. The evidence sustains the finding 
that the defendant at the time of executing the 
note was president of the corporation named 
and that he executed the note for and on its 
behalf, signing it only in his official capacity as 
agent of the corporation. The original note 
is produced here, and shows that the signa- 
ture of the corporation is made with a rubber 
stamp, which stamps the name of the corpora- 
tion thereon and leaves two blank lines there- 
under; the first ending in the word “Pres.,” and 
the second in the word “Sec’y.” The signa- 
tures of this defendant and of Vera E. Whitten 
are then written on such lines in ink. 

[1] The plaintiff contends that the note by 
its terms purports to and does bind all the 
parties signing it as principals, and that it is 
not competent to vary, explain, or contradict 
the written contract by parol evidence to the 
effect that defendant did not sign individually 
as a maker. The doctrine is invoked that one 
who signs and expressly contracts as a princi- 
pal in the note cannot prove by parol evidence 
that he signed and is bound in some other ca- 
pacity, as, for instance, a surety. Stephenson 
v. Bank, 160 Mo. App. 47, 52, 141 S. W. 691; 
McMillan v. Parkell, 64 Mo. 286; Wood v. Mot- 
ley, 83 Mo. App. 97; Beers v. Wolf, 116 Mo. 
179, 22 S. W. 620. These cases, however, are 
not applicable to the facts here disclosed. These 
are cases where the defendant unequivocally 
contracted to be bound as a principal or maker 
of the note, and then sought to show that he 
was not bound according to his contract, but 
was bound in a different capacity. In such 
cases the parol evidence plainly contradicts 
and varies the plain terms of the contract, and 
is theréfore not admissible. Here, however, we 
have a case where the note and defendant’s sig- 
signature thereto do not clearly and unmistak- 
ably show him to have bound himself as a 
maker. It suggests the contrary. One may 
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sign a note merely to attest or witness the sig- 
nature of another, or as an agent of another, or 
as a surety, and where the instrument creates 
an ambiguity as to the capacity in which one 
signs, or itself indicates that the person sign- 
ing it is not intending to bind himself per- 
sonally, then parol evidence is admissible to 
show the true relationship of the party signing 
to the instrument. 


“While it is true, as a general rule, that the 
liability of the principal or agent must be gath- 
ered from an inspection of the paper itself, 
there are, nevertheless, some cases in which 
doubtful expressions are used, or the instru- 
ment is so inaptly put together, that the pre- 
cise meaning to be collected from its face is 
left so ambiguous or obscure as to render its 
interpretation, per se, too difficult and uncer- 
tain for just and sound construction.” 1 Daniel 
on Negotiable Instruments (6th Ed.) § 418, p. 
527. 

In Liebscher v. Kraus, 74 Wis. 387, 43 N. W. 
166, 5 L. R. A. 496, 17 Am. St. Rep. 171, the 
court held that a note reading, “We promise to 
pay, etc.,” and signed, “San Pedro Mining & 
Milling Company, F. Kraus, President,” con- 
clusively shows that it is the note of the com- 
pany only. There are many cases, some of 
them cited in respondent’s brief, supporting 
this same doctrine. Whether the present note 
conclusively shows that only the Bluebell Min- 
ing Company is bound, or admits of parol evi- 
dence on that point, we need not decide, as the 
result is the same. 


[2] The plaintiff relies on the case of Mc- 
Candless v. Belle Plaine Canning Co., 78 Iowa 
161, 42 N. W. 635, 4 L. R. A. 396, 16 Am. St. Rep. 
429, which is a direct authority that a note 
bearing a corporation signature, followed by an 
individual signature, with the word “President” 
or “Secretary” attached, conclusively binds the 
individual as a maker. This doctrine, has, how- 
ever, been practically repudiated in that state. 
In Mathews v. Dubuque Mattress Co., 87 Iowa 
246, 54 N. W. 225, 19 L. R. A. 676, the case just 
mentioned was followed by a divided court, so 
far as it applied to an action at law on such 
note; and in Capital Sav. Bank & Trust Co. v. 
Swan, 100 Iowa 718, 69 N. W. 1065, the court 
held that where the individual signing indi- 
eated his official capacity by such words as 
“President” or “Sercetary,” and when sued 
thereon asked that the note be corrected so 
as to show that he signed officially, and not in- 
dividually, the court would admit parol evi- 
dence even against one who purchased the note 
without other knowledge than that afforded by 
the face of the note. The question was thus 





reduced to one of mere pleading; and in West- 
ern Wheeled Scraper Co. v. Stickleman, 122 
Iowa 396, 98 N. W. 139, the same court an- 
nounced that it no longer adhered to the rule, 
even in an action at law. The Indiana court, 
in Swarts v. Cohen, 11 Ind. App. 20, 38 N. E. 
536, refused to follow the early Iowa rule as 
being against the weight of authority. 


This rule of law, adopted in this and other 
states, permitting parol evidence to show that 
defendant signed the note only in his official 
capacity as agent of the corporation whose 
name is disclosed on the face of the note, is 
not in conflict with the Negotiable Instruments 
Act, but is in full accord with its provisions. 
The Negotiable Instruments Act (§ 9991, R. S. 
1909) contains this provision: 

“Where the instrument contains, or a person 
adds to his signature, words indicating that he 
signs for or on behalf of a principal, or in a 
representative capacity, he is not liable on the 
instrument if he was duly authorized; but the 
mere addition of words describing him as agent, 
or as filling a representative character, with- 
out disclosing his principal, does not exempt 
him from personal liability.” 

Ogden on Negotiable Instruments, p. 26, in 
speaking of this provision, says: 

“If the agent sign a note with his own name, 
and discloses no principal, he is personally 
bound. And though he write ‘Agent’ after his 
name, he is still bound personally, unless the 
name of the principal can be found within the 
four corners of the instrument.” 

In speaking of this rule permitting parol evi- 
dence as applied to the Negotiable Instruments 
Law, 1 Daniel on Negotiable Instruments (6th 
Ed.) § 418, p. 529, says: 

“The rule that, where there is any ambiguity 
or uncertainty as to whether the signature of 
an individual was made in his personal capacity 
or in his representative capacity as agent or 
officer of a corporation, parol evidence may be 
received to explain it, has been recognized 
under several provisions of the statute.” 

This statement of the law is fully borne out 
by the cases there cited, and particularly 
Western Grocer Co. v. Lackman, 75 Kan. 34, 
88 Pac. 527, where the note was signed, “The 
Kansas City & Olathe Electric Ry. Co., Wm. 
Lackman, President; D. B. Johnson, Secretary,” 
and Germania Nat. Bank v. Mariner, 129 Wis. 
544, 109 N. W. 574, where the note was signed, 
“The Northwestern Straw Works, E. R. Still- 
man, Treas., John W. Mariner.” See, also, 
Dunbar Box & Lumber Co. v. Martin, 53 Misc. 
Rep. 312, 103 N. Y. Supp. 91, where the note 
reads, “We promise to pay, etc.,” and was sign- 
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ed, “Varick Contracting Company, John L. Mar- 


tin,” and it was shown that the company name: 


was affixed by a rubber stamp, and Martin’s 
name inserted in the blank space evidently in- 
tended to hold the officer’s signature. 

We hold, therefore, that the court did not err 
in admitting the evidence complained of or in 
finding the issues for the defendant. The 
judgment is affirmed. 

ROBERTSON, P. J., and FARRINGTON, J., 
concur. 


Note.—Promissory Note of Corporation Signed 
also by Another Followed by the Word Pres- 
ident.—The inquiry we here make does not refer 
to notes, which in their body show that a cor- 
poration only intends to bind itself, but solely to 
the kind of an instrument such as the instant 
case considers. 

And it is well to supplement citation by the 
instant case of a still later Iowa case, that of 
Exchanee Bank v. Marcus, Iowa, 149 N. W. 99. 
This case shows a note signed “Glendell Dairy 
Company, by Henry O. Harsted, President, J. 
E. Schultz.” Schultz was sued and it was said 
that “the notes as signed by their terms impose 
a personal obligation on Schultz, and to escape 
liability he must show by the testimony that they 
were signed by him as they now appear, through 
a mutual mistake of the parties.” It was said the 
obligation was on him to show this by clear, satis- 
factory and convincing testimony. We take it 
this was an inquiry between original parties. 
Inferentially, this case bears out the instant case 
in its discussion of Iowa authority, and the 
Iowa court sees nothing in Negotiable Instru- 
ments Law forbidding the introduction of parol 
evidence to show, at least, a fraud or mistake in 
execution of a note. 

In Decowski v. Grabarski, 181 Ill. App. 270, 
a note was signed “Albert F. Grabarski, Pres., 
F. J. Tomezak, Secy.” The body of the note 
said, “we promise,” etc., and there was no men- 
tion of a corporation, except as might. be im- 
plied from speaking of “our office, 1112-1114 
Milwaukee ave.” The holding was that “we” 
indicated nothing as to whether this was a note 
of individuals or a corporation. Manv cases are 
referred to and the irreconcilability of decision 
on this subject is spoken of, but the court 
concludes that the note on its face made a 
prima facie case of individual liability, and the 
court below properly permitted evidence, be- 
tween the original parties, to show the note was 
a corporate liability only. . 

In Peabody School Fur. Co. v. Whitman, 6 
Ala. App. 182, 60 So. 470, a note signed “Board 
of Trustees,” and underneath these words, “E. F. 
Whitman, Chairman, G. M. E. Mann, Secretary,” 
evidence was admitted to show as against original 
payee the consideration of the note was for 
school furniture, and signers did not intend to 
bind themselves personally. 

It was held in Citizens’ Nat. Bank v. Aviss, 
Wash., 123 Pac. 593, that a draft signed, “C. J. 
Hicks, Agent, Aviss, Campbell & Gault,” on its 
face purported to be the obligation of A. C. & 
G. as principals, and in the absence of evidence 
that the agent was not authorized to draw the 
draft, they were bound by it. This ruling seems 


\ 





squarely under Negotiable Instruments Act as 
quoted by the instant case. 

In Saul v. Southern Seating & C. Co., 6 Ga. 
App. 843, 65 S. E. 1065, it was said that a note 
signed “J. Saul, Pres., Nathan F. Wolfe, Secy.,” 
imported a personal obligation and defendants 
could not show that the words were other than 
mere descriptio personae, but as against original 
payee it could be shown the note was without 
consideration. 

To the case of Gavazza v. Plummer, 53 Wash. 
14, 101 Pac. 370, 42 L. R. A. (N. S.) 1, which 
held that a note reciting that “I, treasurer of” a 
certain corporation, “do hereby agree,” etc., and 
signed “W. H. Plummer, Treas.,” imported a 
personal obligation. There is very extended an- 
notation. This note considers the effect of Ne- 


gotiable Instruments Law on the question here | 


treated. Between original parties and those hav- 
ing notice of the facts, it is said, N. I. L. does 
not cut out parol evidence. See Megowan v. 
Peterson, 173 N. Y. 1, 65 N. E. 738. 

So far as original parties are concerned, vary- 
ing views on this question are only important 
as showing upon whom the burden of proof lies. 
The cases often turn very narrowly on the form 
in which signatures are made, e. g., if the 
words “agent for” principal, this imports prin- 
cipal’s obligation. Smith v. Morse, 9 Wall. 76, 
19 L. ed. 597; McCall v. Clayton, 44 N. C. 422; 
Burgess v. Fairbanks, 83 Cal. 215, 23 Pac. 292, 
17 Am. St. Rep. 230; Rawlings v. Robson, 70 
Ga. 595. 

Numerous cases hold that signers of a prom- 
issory note reading “we promise to pay” and sig- 
natures are followed by such words as “Pres.” 
and “Secy.,” are prima facie personal obligations. 
Brunswick, etc. Co. v. Boutell, 45 Minn. 21, 47 
N. W. 261: Daniel v. Glidden, 38 Wash. 556, 80 
Pac. 811: Hobson v. Hassett, 76 Cal. 203, 18 Pac. 
220, 9 Am. St. Rep. 193. 

Generally, however, parol evidence is admissible 
to show the real intention in signing. ; 








CORRESPONDENCE. 





REPORT OF THE MEETING OF THE NORTH 
DAKOTA BAR ASSOCIATION. 





Editor, Central Law Journal: 


The annual meeting of the Bar Association 
was held at Fargo, N. D., on August 12 and 
13. Hon. B. W. Shaw, of Mandan, was elected 
president of the association. Hon. Robert M. 
Pollock, of Fargo, was elected vice-president, 
and the undersigned was re-elected as secre- 
tary and treasurer. The annual address was 
delivered this year by Henry D. Estabrooke, of 
New York City. A splendid address was also 
delivered by President George E. Vincent, of 
the University of Minnesota. This meeting, it 
was claimed by the three hundred in attend- 
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ance, was the best meeting ever held by the 
association in this state. Matters of interest 
to the bar were discussed. Committee reports 
received and general business of the associa- 
tion transacted. 
Yours very truly, 
OSCAR J. SEILER, Secretary. 
Jamestown, N. D. 








BOOKS RECEIVED. 

American Annotated Cases. Containing the 
cases Of general value and authority subse- 
quent to those contained in American Decis- 
ions, American Reports and the American State 
Reports. Thoroughly annotated. Volumes 
1915 A and 1915 B. Price, $5.00 per volume. 
Bancroft-Whitney Company, San _ Francisco. 
Edward Thompson Co., Northport, L. I, N. Y. 
Review will follow. 





Reports of Decisions of the Public Service 
Commission, First District of the State of New 
York. Volume IV. January 1, 1913, to Decem- 
ber 31, 1913. Including Memoranda of Cases 
Decided Without the Writing of Opinions, from 
January 1, 1913, to December 31, 1913. Pub- 
lished by the Commission. New York. 1914. 





A Supplement to a Treatise on the System 
of Evidence in Trials at Common Law, con- 
taining the Statutes and Judicial Decisions, 
1904-1914. By John Henry Wigmore, Professor 
of the Law of Evidence in the Law School of 
Northwestern University. Second Edition. Vol. 
V. Second Edition. Price of set, $32.00. Bos- 
ton. Little, Brown & Company, 1915. Review 
will follow. 








HUMOR OF THE LAW 





A certain lawyer, who belongs to several 
clubs, walked into the police station. “I hear,” 
he said to the sergeant at the desk, “that you 
have caught the burglar who broke into my 
home a few nights ago.” 

“Yes,” replied the sergeant. 
to see him?” 

“Well, I'd like to ask him how he got in 
without waking my wife. I’ve been trying to 
do that for the last twenty years.”—American 
Legal News. 


“Do you want 





The examination of witnesses is an art, but 
one in which many lawyers fail because they 





do not put their questions in words which the 
common man understands. An able member of 
the Essex, Massachusetts, bar, S. B. Ives, was 
noted for his severity in the examination of 
witnesses; but he often-failed to bring out the 
appropriate answer, because he did not put him- 
self on the same verbal plane with his witness. 
Mr. Willard has told of an amusing encounter 
between Ives and a witness: 

“Did you speak jocosely?” asked Ives. 

“I don’t know him,” answered the witness. 

Ives, not comprehending, repeated the ques- 
tion, with increased severity of manner: “Did 
you speak jocosely?” 

“I tell you,’ said the witness, angrily, “I 
don’t know Joe Cosely.” 





Puns are seldom quoted as illustrations of 
wit or humor, but the following specimens of 
“legal” puns demonstrate that a punster may 
also be a wit. 

Sir Frederick Thesiger, while engaged in the 
conduct of a case, objected to the irregularity 
of the counsel on the opposite side, who, in 
examining his witnesses, put leading questions. 

“I have a right,” said the counsel, “to deal 
with my witnesses as I please.” 

“To that I offer no objection,” retorted Sir 
Frederick. “You may deal as you like, but you 
shall not lead!” 

An English judge, Littledale, on retiring 
from the bench, was addressed in the name of 
the bar by Attorney-General Sir John Camp- 
bell. Both men were much affected during the 
speech, and a witty lawyer, describing the 
scene, said: eas 

“Sir John cried a little dale, and Littledale 
cried a great dale.” 

Sir Walter Scott called one day at the office 
of Joseph Gillon, an Edinburgh lawyer. 

“Why, Joseph,” said Sir Walter, “this place 
is as hot as an oven.” 

“Well, and isn’t it here that I make my 
bread?” retorted Gillon. 

Lord Chancellor Eldon pronounced the word 
“lien” as if written lion. Sir Arthur Pigott, a 
distinguished chancery lawyer, maintained that 
“lien” was to be pronounced like lean, and one 
day each made a stand in court for his favorite 
pronunciation, whereupon Jekyll, another law- 
yer, perpetrated this rhyming pun, which al- 
ludes to the parsimonious arrangements of the 
chancellor’s kitchen: 


Sir Arthur, Sir Arthur, why, what do you 
mean 

By saying the chancellor’s lion is lean? 

D’ye think that his kitchen’s so bare as all that, 


That nothing within it can ever get fat? 
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Possession—Color of 
sheriffs’ deed for taxes, which was not under 
seal, and was void for noncompliance with the 
law, was color of title to support adverse pos- 
session for seven years.—Kivett v. Gardner, N. 
C., 85 S. E. 145. 


1. Adverse Title —A 


9 


~ 





Evidence.—Where defendant in eject- 
ment and his grantor fenced a tract of un- 
tillable land and used it as a pasture, taking 
therefrom timber and firewood, such use was 
evidence of adverse possession to go to the 
jury on the question of whether defendant had 
title thereby.—Moore v. Curtis, N. C., 85 S. E. 
132. 

3. Agrieulture— Governmental Function. — 
The State Board of. Agriculture, being engaged 
solely in discharging a governmental function 
in engaging an aviator to give flying exhibi- 
tions, is not liable for injuries caused by the 
negligence of its members, agents, or officers. 
—Morrison v. MacLaren, Wis., 152 N. W. 475. 


4. Auctions and Auctioneers—Agency.—In 
the absence of evidence showing authority by 
an auctioneer to warrant the quality of hay 
sold, such warranty is not binding on the owner. 
—Bice v. Siver, Ia., 152 N. W. 498. 


5. Banks and Banking — Officer—Where a 
bank officer, through misrepresentations, due to 
gross negligence, made by him to a surety com- 
pany, releases the surety from a bond executed 
by the cashier of the bank, he is liabel for the 
loss occasioned thereby.—Cunningham v. Shell- 
man, Ky., 175 S. W. 1045. 





6.——Stockholders Liability—The liability of 
stockholders of a banking company under Gen. 
St. 1906, §§ 2700, 2724, is not to or for the benefit 
of. particular creditors, but is “for all contracts, 
debts, and engagements of the company.’’—Me- 
Neill v. Pace, Fla., 68 So. 177. 


7. Brokers—Time Limit.—Where an agency 
contract to sell realty is limited to a certain 
time, the agent is not entitled to compensation 
unless he procures a purchaser within that 
time, or an extension thereof, or the time limit 
is waived.—Chambers v, Simmons, W. Va., 86 §. 
E. 182. 


8. Bills and Notes—Burden of Proof.—Where 
defendant pleads want of “adequate considera- 
tion” for the negotiable notes sued on, he as- 
sumes the burdén of proving his contention.— 
Teutonia Bank & Trust Co. v. Buhler, La., 68 
So, 194. 


9. Consideration.—A note given by a prin- 
cipal contractor on public work to a material- 
man who furnished materials to a subcontractor 
and released his claim against the district held 
supported by a consideration.—Jewett Lumber 
Co. v. Martin Conroy Co., Ia., 152 N. W. 493. 

10. Notice.—A bank which assented to a 
depositor’s system of kiting checks cannot, on 
the theory that it made advances on a check 
procured by fraud and deposited with it for col- 
lection, assert rights in the check, as against 
the maker.—People’s State Bank v. Miller, Mich. 
162 N. W. 257. 

42, Notice.—That the holder of notes con- 
sented to a discount of 8 per cent, does not in 
itself charge the discounting bank with notice 
of fraud in the transactions in which the in- 
struments were given.—Farmers’ Bank of Lynn- 
ville v. First Nat. Bank of Dickson, Ky., 175 S. 
W. 1019. 

12. Parties.—The maker of a note cannot 
defend an action thereon on the strength of 
an oral agreement that it was to become pay- 
able only on certain conditions, unless the hold- 
er of the note had notice of that agreement.— 
Jefferson County Savings Bank v. Compton, 
Ala., 68 So, 261. 

13. Boundaries—Acquiescence.—That for 40 
years a line marked by a brush fence had been 
recognized by adjoining owners as the boundary 
line justifies the conclusion that it was the 
boundary meant by a deed rather than a line 
run 20 years thereafter.—Campbell v. Mooney, 
N. H., 93 A. 967. 

14.——Monuments.—Monuments called for in 
the description in a deed are ordinarily given 

















precedence over distances.—Bartlett v. Boyd, 
Mo., 175 S. W. 947. 
15. Carriers of Goods—Action.—Since, on a 


seller’s delivery of goods to a carrier consigned 
to the buyer the title passes to the buyer, for 
any delay in shipment the buyer’s remedy is 
against carrier.—Isbel-Brown Co. v. Stevens 
Grocer Co., Ark., 175 S. W. 1158. 

16. Inspection.—An express company is not 
liable for the value of dresses shipped C. O. D., 
because it permitted the consignee to inspect 
them before paying for them and they were 
then rejected.—Southern Express Co, v. Grace, 
Miss., 68 So. 172. 
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17. Rates.—No liability of a carrier can be 
predicated upon its agent’s misrepresentations 
or mistakes as to rates, privileges, or facilities 
under tariffs filed with the Interstate Commerce 
Commission.—Sanders v. Atlantic Coast Line R. 
Co., S. C., 85 S. BE. 167. 





18. Carriers of Passengers—Burden of Proof. 
—In an action against a carrier, plaintiff must 
fail, if the evidence leaves it to conjecture as 
to whether the accident was or was not the 
result of the carrier’s negligence.—Hatchett v. 
United Rys. Co. of St. Louis, Mo., 175 S. W. 878. 


19. Passes.—A pass issued by one railroad 
company in exchange for a pass issued by 
another is supported by a valid consideration, 
and the carrier is governed by rules applicable 
to passengers for hire, unaffected by Burns’ 
Ann. St. 1914, § 5544, authorizing exchange of 
passes.— Ft. Wayne & Wabash Valley Traction 
Co, v. Justus, Ind., 108 N. E. 754. 


20. Presumption.—There is a presumption 
that a passenger riding on the rear platform 
of a car, at the carrier’s invitation, was in the 
exercise of due care.—Hatchett v. United Rys. 
Co. of St. Louis, Mo., 175 S. W. 878. 








21.——Reasonable Time.—What is a reason- 
able time for removal of baggage in carrier’s 
possession to change its liability to that of 
warehouseman is for the jury on conflicting 
evidence, otherwise for the court.—Crowley 
Bros. v. Grand Trunk Ry, Co. of Canada, Mich., 
152 N. W. 215. 

22. Rules and Regulations.—An interstate 
passenger is bound to take notice of the rules 
and regulations as to the transportation of 
baggage filed with and approved by the Inter- 
state Commerce Commission.—Harris v. South- 
ern Ry. Co., S. C., 85 S. E. 168. 


23. Charities—Passive Trust.—A _ charitable 
trust will not be interfered with while the 





_trust estate is being managed according to the 


donor’s intention, unless the trust is merely 
passive or the gift is to a subordinate object 
in connection with a charitable institution.—In 
re Unruh’s Estate, Pa., 93 A. 1000. 

24. Chattel Mortgages—Damages.—In an ac- 
tion against a mortgagee for wrongful seizure 
of mortgage property, defendant, if he seeks 
to mitigate the damages, must plead and prove 
the amount of his mortgage debt.—Steidl v. 
Aitken, N. D., 152 N. W. 276. 

25.——Registration.—The registration of a 
chattel mortgage in the county in which per- 
sonal property was actually situated held suffi- 
cient, though it was occasionally moved into 
an adjoining county.—Bailey v. Culver, Tex., 
175 S. W. 1083. 

26. Commerce — Constitutional Law.— The 
right to engage in Interstate Commerce may 
be exercised under the Constitution and laws 
of the United States and does not depend on a 
license or permission of a state.——Kansas City 
Vv. McDonald, Mo., 175 S. W. 917. 

27.——Safety Appliance Acts.—The Federal 
Safety Appliance Acts relating to air brakes 
held not to apply where cars engaged in Inter- 
state Commerce are being shifted to make up 
trains.—Whalley v. Philadelphia & R. Ry. Co., 
Pa., 93 A. 1016. 





XUM 





28. Compromise and Settlement—Considera- 
tion.—Payment by a tenant of rent notes be- 
fore they became due, even though he was 
given a discount, is sufficient consideration for 
the landlord’s promise to release an unliquidat- 
ed claim for breach of the lease.—Bice v. Siver, 
Ta., 152 N. W. 498. 


29. Contractsa—Consideration.—A contract re- 
lating to the making of plans for the arrange- 
ment of drug fixtures held not to furnish con- 
sideration for a promise by defendant to notify 
plaintiff when it would be ready to let bids. 
—Wooten v. S. R. Biggs Drug Co., N. C., 85 S. 
E. 140. 


30. Corporations—False Arrest.—A corpora- 
tion is liable for false arrest made or instituted 
by an agent in the course of his employment 
and within his ayuthority.—Louisville & N. R. 
Co. v. Owens, Ky., 175 S. W. 1039. 


31. Promoters.—Where the managing offi- 
cers of a corporation, at the time of accepting 
a subscription procured by the promoters 
through fraud, have no notice of the fraud, 
the subscriber cannot thereafter cancel his sub- 
scription contract by reason of the fraud.— 
Bonding & Casualty Ins. Co. v. Cator, Tex., 175 
S. W. 1074, 


32.——Subscription.—That a corporation was 
organized in a state other than that stipulated 
held sufficient ground for cancellation of the 
note and deed of trust given in payment for 
the stock subscribed for.—Commonwealth Bond- 
ing & Casualty Ins. Co. v. Cator, Tex., 175 ‘S. 
W. 1074. 


33. Covenants—Breach of.—A covenant of 
general warranty made by the holder of a 
final receiver’s receipt is broken, so as to give 
an immediate right of action, where the gov- 
ernment cancels the _ receipt.—Albright  v. 
Schwabland, Neb., 152 N. W. 301. 

34. Creditors’ Suit — Judgment.— A valid 
judgment is an essential basis of a creditors’ 
suit to set aside a fraudulent transfer of realty. 
—Holmes v. Webster, Neb., 152 N. W. 312. 

35. Criminal Law—Former Conviction.—A 
conviction of fornication for acts of intercourse 
with prosecutrix held not bar to prosecution 
for seduction.—Staples v. State, Tex., 175 S. W. 
1056. 

36. Indeterminate Sentence.—Under Inde- 
terminate Sentence Law, now Ky., St. 1915 § 
1136, the jury must state in verdict the mini- 
mum and maximum limits of imprisonment.— 
Carroll v. Commonwealth, Ky., 175 S. W. 1043. 

37. New Trial.—Where accused was in no 
way harmed by the jurors sleeping in adjoin- 
ing rooms and requesting the bell boy to bring - 
them ice water, he was not entitled to a new 
trial on that ground.—State v. Trull, N. C., 85 
S. E, 133. 

38. Similar ‘Offenses.—In prosecution for 
burglary of box car, evidence that defendant 
and another had previously broken into anoth- 
er car’and taken goods found at defendant's 
house, and which he claimed to have bought, 
held admissible-—Nowlin v. State, Tex., 175 S. 
W. 1070. 

39. Damages—Evidence.—Where household 
goods, bedding, wearing apparel, farm imple- 
ments, and tools have been in use for some time, 
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an award of damages for their destruction 
through negligence based upon their original 
cost is erroneous.—lInternational & G. N. Ry. 
Co. v. Bartek, Tex., 175 S. W. 1106. 


40. Mitigation.— Where damages are sought 
for injury to reputation, plaintiff's bad reputa- 
tion may be shown in mitigation of damages. 
—Louisville & N. R. Co. v. Owens, Ky., 175 5S. 
W. 1039. 


41. Death—Common Law Marriage.—Under 
statutes giving the surviving wife a right to 
recover for her husband’s wrongful death, one 
married to decedent by a common-law marriage 
agreement might recover.—Pope v. Missouri Pac, 
Ry. Co., Mo., 175 S. W. +956. 


42. Dedication — Irrevocable.— A statutory 
dedication of streets and alleys by a properly 
executed and recorded plat is irrevocable.— 
Hatton v. City of St. Louis, Mo., 175 S. W. 888. 

43. Deeds—Husband and Wife—A deed ex- 
ecuted by a wife to her husband held properly 
vacated in equity because of erroneous advice 
given the wife, inducing her to execute it.— 
Manfredo v. Manfredo, Ala., 68 So. 157. 

44. Diverce—Cruelty.—“Cruelty,” within the 
divorce law, where there is no personal violence, 
must be such misconduct as will impair the 
health or create a reasonable apprehension of 
bodily harm.—Humber v. Humber, Miss., 68 So. 
161. . 

45. Cruelty.—A jealous husband, who made 
his wife unhappy and wrote an anonymous 
note indicating that he thought his wife was 
unfaithful, held not guilty of extreme cruelty. 
—Elliott v. Elliott, Del., 93 Atl. 963. 


46. Evidenece—Expert Witness.—Testimony of 
a witness as to contracting capacity of a party 
that in talking to him he would pause, look 
off in a staring way, and continue to do so, 
reach in his pocket for tobacco, and again begin 
conversation, and that he saw him do things 
seemingly uncalled for and unreasonable, held 
not basis for an opinion.—Smith v, Guerre, Tex., 
175 S. W. 1093. 


47. Judicial Notice——The courts will take 
judicial notice of the boundary of counties and 
that land of a certain des¢ription was within a 
once established boundary of a county.—Kea- 
ton v. Hamilton, Mo., 175 S. W. 967, 


48. Res Gestae.—Statements made by an 
agent employed by a railroad company to de- 
tect and arrest offenders while detaining per- 
sons arrested, held a part of the res gestae.— 
Louisville & N. R, Co. v. Owens, Ky., 175 S. W. 
1039. ‘ 

49. Exchange of Property—False Representa- 
tion.—A positive representation as to the con- 
dition of land exchanged, though expressly made 
as upon information, but affirmed as being true 
when in fact false, affords ground for rescission 
of the exchange made in reliance thereon.— 
Boles v. Aldridge, Tex., 175 S. W. 1052. 


50. Executors and Administrators—<Attorney 
Fee.—Where a note secured by a deed provided 
for attorney’s fees, held, that the filing of a 
petition by the debtor’s administrator to mar- 
shal assets and the order thereon did not pre- 
vent the creditor from including attorney’s fees 
in his suit, pursuant to Civ. Code 1910, § 4252. 

















—Royal v. Edinburg-American Land Mortgage 
Co., Ga., 85 S. E. 190. 


61. Personal Estate—An unexpired lease 
of real property for 20 years is only “personal 
estate,” notwithstanding statutes providing that 
leaseholds for 20 years or more shall be ag- 
signed for dower in same manner as real es- 
tate.—Orchard _ v. Wright-Dalton-Bell-Anchor 
Store Co., Mo., 175 S. W. 884. 


52. Exemptions—Attachment.—tThe failure of 
an attachment debtor to claim exemption in 
specific property before sale, as permitted by 
Code 1906, § 2142, does not destroy his exemp- 
tion, and he is entitled to the proceeds of the 
sale-—Anderson v. Dever, Miss., 68 So. 166. 


53. False Imprisonment—Intent.—Attorney 
who requested and saw issuance to constable 
of attachment for arrest of adverse party upon 
her failure to appear before justice taking 
depositions, when only a void notice had been 
served upon her, held liable for false imprison- 
ment, irrespective of intent.—Tiede v. Fuhr, 
Mo., 175 S. W. 910. 


54. Fraud—Measure of Damages.—Measure of 
damages for seller’s misrepresentations in sale 
of a pea thresher held market price of peas 
and expense of attempting to thresh them, less 
usual expense of threshing and marketing them, 
value of unthreshed peas, and fertilization of 
land.—Rumely Products Co. v, Moss, Tex., 175 
S. W. 1084. 

55. Reliance on Representation.— Where 
subject-matter of a misrepresentation is not 
peculiarly within the knowledge of the party 
making it, but is available to the party to whom 
it is made, the latter cannot rely on such mis- 
representation.—De Grasse. v. Verona Mining 
Co., Mich., 152 N. W. 242. 


56. Fraudulent 








Conveyances — Badge of 
Fraud.—That defendants failed to produce 
available explanatory or rebutting evidence, 
though the circumstances attending the con- 
veyances were suspicious, held a badge of fraud, 


‘—Magic City Coal & Feed Co. v. Lewis, Ky., 175 


S. W. 992, 

57. Intent.—While surety debts are to be 
considered as other debts in reserving property 
from a voluntary conveyance, the fact that the 
principal was entirely solvent at the time of 
the conveyance ought to be considered in de- 
termining the amount of property to be re- 
tained after the conveyance.—Shuford v. Cook, 
N..C.. &@ &. HH. 2428. e 

58.-——Mortgagee.—A mortgagee may main- 
tain a suit to set aside a fradulent conveyance 
of land other than that mortgaged by a pur- 
chaser assuming payment of the mortgage, 
where he is insolvent.—Fidelity Mortgage Bond 
Co. v. Morris, Ala., 68 So. 153. 

59. Garnishment—Exemption.—A garnishee 
cannot assert his creditor’s right to exemption. 
—Holbrook v. Fyffe, Ky., 175 S. W. 977. 

60. Gas—Subletting Meter.—Consumers who 
agreed to be liable for moneys placed in a pre- 
payment gas meter, and with the consent of the 
gas company sublet the premises where the 
meter was installed, held liable for such money. 
—Pratt v. Birmingham Ry., Light & Power Co, 
Ala., 68 So. 151. ° 
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61. Homicide—Evidence.—In prosecution for 


killing sheriff, defendant’s statement that he 
intended to burn up the first officer attempting 
to arrest him held admissible as showing his 
motive in resisting arrest.—Graham v. Common, 
wealth, Ky., 175 S. W. 981. 


62. Instructions—In a _ prosecution for 
homicide, an instruction that the law presumed 
malice from the deliberate use of a deadly 
weapon, resulting in death, held erroneous, 
under the evidence, as erecting a presumption 
of guilt in violation of defendant’s right to 
acquittal in case of reasonable doubt.—Riley v. 
State, Miss., 68 So. 250. 





63. Husband and Wife—Separate main- 
tenance.—A wife may sue for separate main- 
tenance without seeking a divorce, where the 
husband has violated his legal duty to support 
her and their children.—Keup v. Keup, Neb., 
152 N. W. 555. 

64. Indemnity—Action Over.—Where a party 
wall is rendered dangerous by a fire and col- 
lapses, injuring persons other than the owners, 
the 'municipality, after being held liable for 
failure to abate the nuisance, has an action over 
against the owners.—Swentzel v. Holmes, Mo., 
175 S. W. 871. 


65. Insurance—Contract.—A contract of in- 
surance may be in writing or may be verbal, 
or partly in writing and partly verbal.—Rankin 
v. Northern Assur. Co., of Michigan, Neb., 152 
N. W. 324. 

66. Fire Limits——When writing insurance 
on buildings within city fire limits, the insurer 
is bound by the laws and ordinances of the city. 
—Dineen v. American Ins. Co. of City of New- 
ark, N. J., Neb., 152 N. W. 307. 

67.——Misrepresentations.—Misstatements' in 
insured’s sworn statement, made after a fire as 
to the personalty destroyed, held not to pre- 
clude recovery, where it did not appear that 
they were willfully or intentionally made to 
defraud.—Phenix Ins. Co. of Brooklyn v. Jones, 
Ga., 85 S. E. 206, 


68. Interpleader—Right of.—Railroad sued by 
widow for wrongful death and disputing any 
liability held not entitled to require the admin- 
istrator of decedent to come in and plead, or 
that plaintiff amend and make him a party, so 
that the entire controversy might be settled 
in one action.—Pope v. Missouri Pac. Ry. Co., 
Mo., 175 S. W. 955. 

69. Intoxicating Liquors—Burden of Proof.— 
Where the sole defense was that accused had 
no interest in the sale, but was merely the pur- 
chaser’s agent, the burden was on him to show 
how, when, and from whom he obtained the 
liquor.—Myers v. State, Ga., 85 S. E. 206. 


70. Judgment—Voidable.—As between par- 
ties, and privies, a judgment obtained by fraud 
is not absolutely void, but voidable.—Young v. 
Bank of Miami, Tex., 175 S. W. 1102. 


71. Landlord and Tenant—Destruction of 
Premises.—A tenant held liable for loss of the 
leased premises from fire due to his negligence, 
though the lease provided that, at the end of 
the term, he should yield possession “subject 
to loss by fire.’’—Brophy v. Fairmont Creamery 
Co., Neb., 152 N. W. 557. 








72. Limitation of Actions—Estoppel.—Where 
delay in suing was due to promise of payment, 
based on forbearance to sue, defendant held 
estopped to plead limitations—Freeman v. W. 
B. Walker & Sons, Tex., 175 S, W. 1133. 


73. Malicious Prosecution— Disclosure to 
Counsel.—Complete disclosure to the county at- 
torney held a defense to a suit for malicious 
prosecution.—Dyer v. Singer Sewing Machine 
Co., Ky., 175 S. W. 1037. 

74, Malice Defined.—The malice essential to 
an action for malicious prosecution is the in- 
tentional doing of a wrongful act to the injury 
of another with an evil or unlawful motive.— 
Louisville & N. R, Co. v. Owens, Ky., 175 S. W. 
1039. 

75. Marriage—Civil Contract.—‘Marriage” is 
a civil contract, to the obligation of which 
neither formal ceremony nor marriage license 
is essential under the law.—Pope v. Missouri 
Pac. Ry. Co., Mo., 175 S. W. 955. 

76. Master and Servant—Minors.—Admissions 
of a minor employe tending to show his knowl- . 
edge of the dangers of his employment held 
admissible on the issue of his mental capacity 
to appreciate the dangers.—Coons v. Pritchard, 
Fla., 68 So. 225. 


77. Rules and Regulations.—It is the duty 
of the master to make known its rules to the 
employe, and there is no affirmative duty upon 
the employe to ascertain their existence.—St. 
Louis, I. M. & S. Ry. Co. v. Blaylock, Ark., 175 
Ss. W. 1170. 

78. Safe Place to Work.—A master is bound 
to exercise ordinary care in providing a rea- 
sonably safe place for a servant engaged in 
a hazardous occupation to work.—Toma_ v. 
Union Sand & Material Co., Mo., 175 S. W. 865. 


79. Vice Principal—An order by a fore- 
man to-an experienced lineman to remove a 
gity wire from a pole, without directions as to 
how the work should be done, does not imply 
an assurance that the pole was safe.—Mac 
Lellan v. Boston Elevated Ry. Co., Mass., 108 
N. E. 767. 


80. Mechanies’ Liens—Public Works—Mate- 
rialmen and laborers cannot fix a lien upon pub- 
lic works for money due them for materials 
and labor in the construction of such works.— 
General Bonding & Casualty Ins. Co. v. City of 
Dallas, Tex., 175 S. W. 1098. 


81. Mortgages—Estoppel.—A decree foreclos- 
ing a deed of trust held to divest the trustee 
of any rights which he might have had by the 
acquisition of an outstanding title—Bryan v. 
McCaskill, Mo., 175 S. W. 961. 


82. Insurance.—A mortgage binding the 
mortgagor to keep the buildings insured, and 
stipulating for foreclosure on their failure to 
pay insurance, requires. the mortgagee to in- 
sure on the mortgagor's failure so to do.— 
First Nat. Bank of Stronghurst, Ill, v. Kirby, 
Mo., 175 S. W. 926. 


83. Municipal Corporations — Contracts.— 
Where an ordinance providing for compensation 
for lighting of streets was accepted by the 
lighting company, a valid contract was created 
which should be construed as other contracts. 
—City of Mena v. Tomlinson Bros., Ark., 175 S. 
W. 1187. 
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84.——Nuisance.—City held not liable for 
drowning of child three years old, in a ditch 
obstructing an alley that did not render the 
locality unsafe for mature persons.—Athey v. 
Tennessee Coal, Iron & R. Co., Ala., 68 So. 154. 


85. Ordinance.—The adoption of an ordi- 
nance requiring the repair of sidewalks by the 
adjoining owner does not relieve the city of 
liability, where it negligently failed to enforce 
the ordinance.—City of Annapolis v. Stallings, 
Md., 93 Atl. 974. 


86.——Tax Bills.—The lien of a tax bill for a 
street improvement against property assessed 
for benefits is entitled to priority over tax 
bills previously issued for prior improvements. 
—Jaicks v. Oppenheimer, M&., 175 S. W. 972. 


87. Negligence—Rescue From Peril.—A per- 
son who attempts to rescue one who has been 
put in peril by the negligence of another may 
recover for injuries sustained in attempting 
such rescue; but, in the absence of negligence, 
there is no liability.—Taylor Coal Co, v. Porter’s 
Adm’r, Ky., 175 S. W. 1014. 

88. Officers—Appointment of Successor.—An 
officer’s right to continue in office until his 
successor is installed does not deprive the Gov- 
ernor of authority to appoint his successor, or 
the successor’s right to be installed.—State v. 
Young, La., 68, So. 241. 


89. Parties—Co-defendants.—Where a trolley 
ear negligently collided with a wagon being 
negligently driven, causing the wagon to skid 
and strike a pedestrian, held that the railway 
company and the owner of the wagon were 
properly made co-defendants in the pedestrian’s 
action.—O’Malley v. Philadelphia Rapid Transit 
Co., Pa., 93 Atl. 1014. 

90. Intervention.—Right to intervene term- 
inates when the judgment is rendered.—Combs 
v. Cardwell, Ky., 175 S. W. 1009. 


91. Partition—Estate of Inheritance.—A deed 
giving a right to remove sand from land for 
five years, together with the right of entry for 
that purpose, held not to convey “an estate of 
inheritance * * * or for years” enabling grantee 
to sue for partition under Gen. St. 1913, § 8028. 
—Bowe v. Cole, Minn., 152 N. W. 534. 


92. Partnership—Directors of Corporation.— 
Directors of corporation carrying on business 
in its name after purchasing its property held 
liable as partners for goods purchased.—Cum- 
mings Mfg. Co. v. Smith, Me., 93 Atl. 968. 


93. Firm Debts.—Firm debts must be paid 
out of firm assets before debts due by it to a 
partner can be lawfully paid.—White Cloud 
Milling & Elevator Co. v. Thomson, Mo., 175 S. 
W. 897. 


94. Test of.—While a share in the profits 


of a transaction may constitute the person so 
sharing a partner, a commission equal to such 
share as compensation for services does not. 
—In re De Havens’ Estate, Pa., 93 Atl. 1013. 

95. Principal and Surety—Reimbursement.— 
Where a surety pays the obligation at maturity, 
on default of the principal debtor, there is an 
— ay * pene of 4 principal debtor to 
reimburse the surety.—Green v. Ho ‘ oo OP 
S. W. 1117, 3 a 

96. Release of Surety.—Giving by maker of 
a note of a mortgage to the payee without 
knowledge of a third person signing as maker, 
but in fact a surety, does not relieve the third 




















person from liability as surety.—Ft. Dodge Gro- 
cery Co. v. Brown, Ia., 152 N. W. 500. 

97. Quieting Title—Equity.—Equity will not, 
at the instance of one in possession, give af- 
firmative relief by cancellation of deeds as a 
cloud on title, where it appears that he has 
no title and acquired possession under cir- 
cumstances such that no prescription can be 
based thereon.—Crawford v. Crawford, Ga., 85 
S. E. 192. 


98. Railroads — Contributory Negligence.— 
Where a person drove his automobile at a rapid 
pace until within a short distance of a railroad 
crossing, and was unable to stop in time to 
avoid a collision, he could not recover for the 
consequent injuries.—Earle v. Philadelphia & 
R. Ry. Co., Pa., 93 Atl. 1001. 

99. Sales—Notice of Defects.—Under written 
contract stipulating that buyer’s notice of de- 
fects in thresher should be given by registered 
letter, held, that timely notice by unregistered 
letter was a_ sufficient compliance.—Rumely 
Products Co. v. Moss., Tex., 175 S. W. 1084. 

100. Shipper’s Order.—Where goods were 
consigned to “Shipper’s order,’ and the shipper 
attached a draft to the bill of lading, the title 
to the goods did not pass to the buyer until he 
had paid the draft.—Isbel-Brown Co. v. Stevens 
Grocer Co., Ark., 175 S, W. 1158. 

101. Taxation—Description of Property.—A 
description of lands on an assessment roll in- 
validates the assessment, where it is so faulty 
that it does not warn the owner, or advise pos- 
sible purchasers what land is to be sold.—Por- 
ter v. City of Key West, Fla., 68 So. 175. 

102. Tender—Check as Payment.—Unless 
expressly received as such, a check is not pay- 
ment and therefore its proffer is not tender.— 
Aldrach v. South Carolina Light, Power & Rys. 
Co., 8. C., 85 S. B. 164. 

103. Trusts—Personal Property.—Trusts of 
personal property may be created by parol.— 
Holbrook v. Fyffe, Ky., 175 S. W. 977. 

104 Wendor and Purchaser — Merchantable 
Title—A title by. limitation is not a good, mer- 
chantable title—Cline v, Booty, Tex., 175 S. W. 
081. 





105.——Option.—An “option to purchase” is a 
mere personal right, not an interest in the op- 
tioned land.—Woodall v. Bruen, W. Va., 85 S. 
E. 170. 

106. Option.—A land sale contract provid- 
ing that, on failure to pay past-due installments 
within three months, the money paid should go 
as rent, and the instrument be “null and void,” 
held not to give the vendee an option to aban- 
don the contract and defeat her unconditional 
promise to pay.—Jones v. Hert, Ala., 68 So. 259. 

107. Possession.—Actual possession under 
executory contract held notice to would-be pur- 
chasers of interest of party in possession.— 
Everidge v. Martin, Ky., 175 S. W. 1004. 

108. Wilis—Contingent Remainder.—General 
devise to wife for life with full power of dis- 
position held to render remaindermen’s interests 
contingent and subject to defeasance.—Young 
v. Campbell, Tex., 175 S. W. 1100. 

109. Construction.—The ordinary, primary 
meaning is to be given to the language of a 
will, unless other terms used disclose that such 
meaning is repugnant to the testator’s intent. 
—-Mace v. Hollenbeck, Mo., 175 S. W. 876. 

110. Construction.—A will devising land 
subject to maintenance of testator’s wife and to 
payment of sum annually any year she did not 
reside with devisee held not to impose on de- 
visee liability for absences less than a year. 
—Nolan v. Donahoe, Wis., 152 N. W. 468. 

111. Testamentary Capacity—A person 
who is unable to understand, without being 
prompted, the nature and importance of the 
business she is transacting cannot make a will. 
—In re Latto’s Estate, Minn., 152 N. W. 541. 

112. Work and Labor—Quantum Meruit.— 
A building contractor held entitled to recover 
the reasonable value of his labor and materials, 
though he has failed to substantially comply 
with his contract, unless he has intentionally or 
in Sad faith rerlected to fulfill same.—Horton 
v. Emerson, N. D., 152 N. W. 529. 
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